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SUBJECT: Greenhouse gases: offset protocols

DIGEST: Requires the Compliance Offsets Protocol Task Force to make
recommendations related to offsets in the cap-and-trade program and to develop
recommendations for the Air Resources Board on the inclusion of aggregation
methodologies to allow groups of landowners to jointly develop an offset project.

ANALYSIS:

Existing law:

1)

2)

3)

4)

Establishes the Air Resources Board (ARB) as the air pollution control agency
in California. (Health and Safety Code (HSC) §39500 et seq.)

Requires ARB to ensure that statewide GHG emissions are reduced to at least
40% below the 1990 level by December 31, 2030 (i.e., SB 32); and allows
ARB, until December 31, 2030, to adopt regulations that utilize market-based
compliance mechanisms (i.e., the cap-and-trade program) to reduce GHG
emissions. (HSC §§ 38566, 38562) ‘

Establishes the Compliance Offsets Protocol Task Force, with membership
appointed by ARB, as specified, to provide guidance to ARB in approving new
offset protocols for the cap-and-trade program for the purposes of increasing
offset projects with direct-environmental benefits (DEBs) in the state while
prioritizing disadvantaged communities, Native American or tribal lands, and
rural and agricultural regions. '

Specifies that a covered entity’s compliance obligation under the cap-and-trade |
program may be met by surrendering offset credits, of which no more than one-
half may be sourced from projects that do not provide DEBs in state, as

follows:

a) From January 1, 2021 to December 31, 2025, a total Vof 4%.
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b) From January 1, 2026 to December 31, 2030, a total of 6%.

This bill:

1)

2)

Requlres the Compliance Offsets Protocol Task Force to consider the
development of additional offset protocols, including, but not limited to,
protocols for the enhanced management or conservation of agricultural and
natural lands, and for the enhancement and restoration of wetlands.

Requires the Compliance Offsets Protocol Task Force to develop
recommendations for ARB on the inclusion of methodologies to allow groups
of landowners to jointly develop natural and working lands offset projects
under the approved offset protocols, as specified.

Bﬁckground

1) Implementing AB 32: The California Global Warming Solutions Act of 2006.

In 2006, AB 32 (Nufiez and Pavley, Chapter 488, Statutes of 2006) was signed
into law, which requires ARB to determine the 1990 statewide GHG emission
level and achieve a reduction in GHG emissions to that level by 2020. In

addition to calling on ARB to inventory GHGs in California (including carbon

dioxide, methane, nitrous oxide, hydrofluorocarbons, perfluorocarbons, and

sulfur hexafluoride) and approve the aforementioned statewide GHG emissions
limit.

AB 32 also requires ARB to (1) implement regulations that achieve the
maximum technologically feasible and cost-effective reduction of GHG
emissions; (2) identify and adopt regulations for discrete early-action
measures; and (3) prepare and approve a scoping plan, to be updated at least
once every five years, to achieve the maximum technologically feasible and
cost-effective reduction of GHG emissions. Due to a variety of factors, most
importantly being the great recession that started in 2008, Cahfomla will
achieve the goals of AB 32 in advance of the 2020 deadline.

In 2016, the Legislature approved, and the Governor signed, SB 32 (Pavley,
Chapter 249, Statutes of 2016), which requires ARB to ensure that statewide
GHG emissions are reduced to at least 40% below the 1990 level by December
31, 2030. This new goal is known as the SB 32 target.

The following year, AB 398 (E. Garcia, Chapter 135, Statutes of 2017) was
enacted to extend the authority of ARB to implement a cap-and-trade program
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to reduce GHG emissions throughout the state.

Cap-and-Trade. The original cap-and-trade program was recommended by
ARB as a central approach to flexibly and iteratively reduce emissions over
time. Pursuant to legal authority under AB 32, ARB adopted cap-and-trade
regulations and those regulations were approved on December 13, 2011.

Beginning on January 1, 2013, the cap- and trade regulation sets a firm,
declining cap on total GHG emissions from sources that make up
approximately 80% of all statewide GHG emissions. Sources included under
the cap are termed “covered entities.” The cap is enforced by requiring each
covered entity to surrender one “compliance instrument” for every emissions
unit (i.e., metric ton of carbon dioxide equivalent or MTCOge) that it emits at
the end of a compliance period.

" Two forms of compliance instruments are used: allowances and offsets.

Allowances are generated by the state in an amount equal to the cap and may
be “banked” (i.e., allowing current allowances to be used for future - |
compliance). An offset is'a credit for a real, verified, permanent, and
enforceable emission reduction project from a source outside a capped sector
(e.g., a certified carbon-storing forestry project). Some fraction of allowances
are allocated freely to covered entities, a small portion are set aside as part of
an allowance price-containment reserve (a cost-containment mechanism that
releases additional allowances into the market to slow price increases), and the
rest are auctioned off quarterly.

Since November 2012, ARB has conducted eight California-only, 13 joint
California-Québec, two joint California-Québec-Ontario, and then another

~ three joint California-Québec cap-and-trade auctions (Ontario withdrew from

3)

the joint cap-and-trade program after a change in their political leadership). To
date, approximately $10.3 billion has been generated by the cap-and-trade
auctions and deposited into Greenhouse Gas Reduction Fund (GGRF).

Offsets. As noted, in addition to allowances, voluntary, additional emission
reductions from sources that are outside the cap, called offsets, can be used to
meet up to 8% of a facility’s compliance obligation through 2020. AB 398 (E.
Garcia, Chapter 135, Statutes of 2017) reduced offset limits to 4% from 2021
through 2025 and 6% from 2026 through 2030, and specified that no more than
one-half may be sourced from projects that do not provide DEBs in state.

The offset limits apply to total emissions, not the reduction obligation. In
practice, a facility may increase its GHG emissions and purchase offsets
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(and/or allowances) to cover excess emissions. Unlike allowances sold at
auction, purchase of offsets generates no revenue for the state. -

To assure that offsets achieve GHG reductions that are real, permanent,
quantifiable, verifiable, additional, and enforceable, ARB recognizes only
compliance offsets generated by sources that adhere to a compliance offset
protocol adopted by ARB. To date, ARB has adopted protocols for the
following six project types: livestock manure management, ozone depleting
substances (ODS), urban forests, United States (U.S.) forests, mine methane
capture (MMC), and rice cultivation. U.S. forests projects are the largest source
of compliance offsets by far, followed by ODS, livestock, and MMC. No
compliance offsets have been issued for urban forests or rice cultivation

o projects.

The vast majority of compliance offsets used to date have been generated by
projects located outside of California. Arkansas accounts for about one-third of

- offsets, from large ODS projects. Another one-third are generated by forest

projects in states such as Michigan, New Hampshire, and Ohio. California
accounts for about a quarter of offsets, ranging from forest projects on the
North Coast to appliance recycling (ODS) in Compton.

While ARB has justified the reliance on compliance offsets as an opportunity
for low-cost reductions from outside the cap, others have questioned how
offsets, particularly from sources outside the state, might meet the statutory
statewide GHG limits or otherwise produce DEBs in California. The “cost
containment” justification for the offsets is tempered by the fact that
allowances continue to sell at or near the floor price and the potential glut of

- allowances due to over-allocation portends not only continued low allowance

4)

prices, but the risk that the 2030 GHG reduction target will not be met.

Recent concern about offsets from the Legislature. On May 8, 2019, key
leaders on environmental policy in both the Senate and Assembly—including
the author of AB 293 and two Members of this Committee—sent a letter to.
California Environmental Protection Agency (CalEPA) Secretary Jared

‘Blumenfeld and Air Resources Board Chair Mary Nichols on offsets within the

cap-and-trade program. These authors raised a “concern that methodological
weaknesses in the U.S. Forest Protocol may be undermining its environmental

integrity and frustrating California’s progress toward its legally binding 2030

greenhouse gas emissions limit, as established by SB 32 (Pavley, Chapter 249,
Statutes 0f 2016).”

The authors also noted that, “a number of recent criticisms suggest that the
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[Forest Offset] Protocol’s standards may not be consistent with [statutory]
requirements. Because of the forest offset program’s prominent role and the
substantial criticisms that have been made about its performance, a thorough
and independent review of the environmental integrity of the U.S. Forest
Protocol is needed to give policymakers confidence that the credits the protocol
generates are real and contribute to state climate policy goals.” '

Comments

D)

2)

Purpose of Bill. According to the author, “when AB 398 extended the Cap-and-
Trade program until 2030, it made an important and new distinction between
credits that provide a ‘direct environmental benefit’ and those that did not. This
distinction is in direct result to concerns of many stakeholders that most of the
offset credits were being issued to projects that did not directly help California
meet our important climate targets. Many credits issued to-date may not meet
this new threshold, meaning ARB must act quickly to develop new offset
protocols and refine existing protocols so compliance entities have options for
investment prior to the end of the fourth compliance period. AB 293 hopes to
accelerate that process by giving some legislative direction regarding potential
protocols that could meet the new ‘direct environmental benefit’ threshold
while providing support to projects that are important to California.”

Necessity. As noted in the background, key leaders on environmental policy in
both the Senate and Assembly—including the author of AB 293 and two
Members of this Committee—sent a letter to CalEPA and ARB outlining
concerns about the veracity of US forest offsets. One concern was that forest
projects account for approximately 80% of the offsets generated under the cap-
and-trade program, but the protocol does not seem to address leakage
adequately (see background for more detail). This calls into question whether
the GHG emissions reductions that are assumed to occur through these offsets

are being fully realized.

Also of note, the Compliance Offsets Protocol Task Force, which ARB plans to
appoint later this year, is already statutorily directed to make recommendations
for more protocols for ARB to consider as a part of the cap-and-trade program.
This bill purports to add recommendations for “enhanced management or
conservation of agricultural and natural lands, and for the enhancement and
restoration of wetlands,” but those types of offsets would already have been
considered by the Compliance Offsets Protocol Task Force, as would many

_ other types of offsets, such as destroying ODSs.

1t is unclear what, if any, value the proposed language adds to statute.
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Additionally, AB 293 requires the Compliance Offsets Protocol Task Force to
make recommendations for the “inclusion of methodologies to allow groups of
landowners to jointly develop natural and working lands offset projects under
the approved offset protocols,” but offset projects with multiple owners are
also already permitted under the current regulations and protocols.

As such, this provision of AB 293 will result in no change to state policy on

offsets. '

Finally, further direction provided in the bill requires the Compliance Offsets
Protocol Task Force to recommend ways to “lower project transaction costs for
participants and enable a greater number of landowners to participate in those
projects while protecting the integrity and transparency of those projects.” This
‘seems to imply that current costs to participants are unjustifiably high. There is
no evidence that ARB has made the offset process unnecessarily expensive,
and an attempt to further reduce the resources put into offset verification is
worrying given the existing concerns over the veracity of the US forests offset

protocol.

A question arises as to the necessity of AB 293.
SOURCE: Author
 SUPPORT:

Audubon California

California Association of Resource Conservation Districts
California Climate & Agriculture Network

California Forest Carbon Coalition

Grassland Water District

Midpeninsula Regional Open Space

Planning and Conservation League

Rural County Representatives of California

The Nature Conservancy

OPPOSITION:

None received

—END -
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SUBJECT: California Environmental Quality Act: exemption: egress route
project or activity: fire safety

DIGEST: Exempts from CEQA, until January 1, 2025, egress route projects or
activities undertaken by a public agency that are specifically recommended by the
State Board of Forestry and Fire Protection that improve the fire safety of an
existing subdivision if certain conditions are met.

ANALYSIS:
Existing law:
1) The California Environmental Quality Act (CEQA),

a) Requires lead agencies with the principal responsibility for carrying out or
approving a proposed discretionary project to prepare a negative
declaration (ND), mitigated negative declaration (MND), or environmental
impact report (EIR) for this action, unless the project is exempt from
CEQA (CEQA includes various statutory exemptions, as well as
categorical exemptions in the CEQA guidelines). (Public Resources Code
(PRC) §21000 et seq.).

2) Existing law, the Planning and Zoning Law,

a) Requires cities and counties to prepare and adopt a general plan, including
a safety element for the protection of the community from any
unreasonable risks associated with, among other things, wildland and urban
fires (Government Code (Gov. C.) §65583).

b) Requires the safety element to address evacuation routes, military
installations, peakload water supply requirements, and minimum road
widths and clearances around structures as they relate to fire hazards.
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3) Requires the State Board of Forestry and Fire Protection (Board), in
consultation with the State Fire Marshall, to survey local governments to
identify existing subdivisions located in a state responsibility area (SRA,
defined as areas of the state where the financial responsibility of preventing or
suppressing fires has been determined by the Board to be the responsibility of
the state) or a very high fire hazard severity zone (VHFHSZ) without a
secondary egress route that are at significant risk and to develop
recommendations to improve the subdivision’s fire safety (PRC §4290.5).
Authorizes the recommendations to include, but not be limited to, the
following: |

a) Creating secondary access to the subdivision.
b) Improvements to the existing access road.
¢) Other additional fire safety measures.

This bill:

1) Exempts from CEQA, until January 1, 2025, an egress route project or activity
~ specifically recommended by the Board that improves the fire safety of an
existing subdivision if the following conditions are met:

a) The subdivision has insufficient egress routes, as determined by the lead
agency. : '

b) The subdivision is located in either (1) a SRA that is classified as high or
very high fire hazard severity zone or (2) locally-designated VHFHSZ.

c) The location of the project or activity does not contain wetlands or riparian
areas. -

d) The project or activity does not harm any species protected by the federal
Endangered Species Act, the Native Plant Protection Act, or the California
Endangered Species Act. |

e) The project or activity does not cause the destruction or removal of any
species protected by an applicable local ordinance.

f) The project is carried out by a public agency.

g) The lead agency determines that the primary purpose of the project is fire
safety egress.

h) Any commercial timber harvest is incidental to the project’s primary
purpose and complies with the Forest Practice Act.

i) The lead agency determines that the project has obtained, or is able to
obtain, all necessary funding and any federal, state, and local approvals
within one year of filing the notice of exemption.
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j) All roads that comprise the egress route are publicly accessible to vehicular
traffic at all times. :

2) Requires the lead agency, before determining that a project or activity is not
subject to CEQA pursuant to this bill, to hold a noticed public meeting on the
project or activity to hear and respond to public comments.

3) Requires the lead agency to file a notice of exemption with OPR and the
county clerk in the county in which the project or activity is located.

Background
1) Background on CEQA.

a) Overview of CEQA Process. CEQA provides a process for evaluating the
environmental effects of a project, and includes statutory exemptions, as
well as categorical exemptions in the CEQA guidelines. If a project is not
exempt from CEQA, an initial study is prepared to determine whether a
project may have a significant effect on the environment. If the initial study
shows that there would not be a significant effect on the environment, the
lead agency must prepare a ND. If the initial study shows that the project
may have a significant effect on the environment, the lead agency must
prepare an EIR.

Generally, an EIR must accurately describe the proposed project, identify
and analyze each significant environmental impact expected to result from
the proposed project, identify mitigation measures to reduce those impacts
to the extent feasible, and evaluate a range of reasonable alternatives to the
proposed project. Prior to approving any project that has received
environmental review, an agency must make certain findings.

b) What is analyzed in an environmental review? An environmental review
analyzes the significant direct and indirect environmental impacts of a
proposed project and may include water quality, surface and subsurface
hydrology, land use and agricultural resources, transportation and
circulation, air quality and greenhouse gas emissions, terrestrial and aquatic
biological resources, aesthetics, geology and soils, recreation, public
services and utilities such as water supply and wastewater disposal, and
cultural resources. The analysis must also evaluate the cumulative impacts
of any past, present, and reasonably foreseeable projects/activities within
study areas that are applicable to the resources being evaluated. A study
area for a proposed project must not be limited to the footprint of the
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project because many environmental impacts of a development extend
beyond the identified project boundary.

c) CEQA provides a hub for multi-disciplinary regulatory process. An
environmental review provides a forum for all the described issue areas to
be considered together rather than siloed from one another. It provides a
comprehensive review of the project, considering all applicable
environmental laws and how those laws interact with one another. For
example, it would be prudent for a lead agency to know that a proposal to
mitigate a significant impact (i.e. alleviate temporary traffic congestion,
due to construction of a development project, by detouring traffic to an
alternative route) may trigger a new significant impact (i.e. the detour may
redirect the impact onto a sensitive resource, such as a habitat of an
endangered species). The environmental impact caused by the proposed
mitigation measure should be evaluated as well. CEQA provides the

~ opportunity to analyze a broad spectrum of a project’s potential
environmental impacts and how each impact may intertwine W1th one
another.

2) Increasing Threat of Wildfires. Wildfires are a significant threat in California, -
particularly in recent years as the landscape responds to climate change and
decades of fire suppression. Over 75 percent of forested areas and other woody
vegetation types are burning less frequently than historic averages, and fire
sizes have increased significantly over the last 17 years. Drought conditions,
low snow pack accumulation, and extreme temperature highs have also been
prevalent in the last decade and are expected to worsen as climate change
continues to alter landscapes and local climates.

These conditions have resulted in the largest, most destructive, and deadliest
wildfires on record in California history, all occurring in 2018. Fifteen of the
state's 20 largest wildfires have occurred since 2002. The 2018 Mendocino
Complex, the state's largest wildfire, burned 1.5 times as many acres as the
next largest fire. Fourteen of the state's 20 most destructive wildfires have
occurred since 2003; the 2018 Camp Fire destroyed more than three times as
many structures as the next most destructive fire. Ten of the state's 20 deadliest
wildfires have occurred since 2003, and the 2018 Camp Fire resulted in more
than twice as many deaths as the next deadliest fire.

Historically, California's wildfires were less severe, burning fewer acres and
destroying fewer structures by factors of two and three, respectively, when
compared with modern fire statistics. Additionally, fire seasons have been
extending further into the winter months since 2000. The fire sieges in October




AB 394 (Obernolte) Page 5 of 10

and December of 2017 serve as prime examples of the expanding fire season.
As environmental conditions become more conducive to larger and more
severe wildfires, development in the wildland-urban interface (WUI) is also on
the rise. A 2018 study indicates that the number of houses in the WUI
increased nationwide by 41 percent between 1990 and 2010.

In response to these changing environmental conditions and the increased risk
to California's citizens, former Governor Brown issued EO B-52-18, which
mandates an increase in the pace and scale of fire fuel treatment programs to
reduce wildfire risk. On March 22, 2019, Governor Newsom proclaimed a
state of emergency throughout California ahead of the coming fire season. The
Governor directed his administration to immediately expedite forest
management projects to protect 200 of California’s most wildfire-vulnerable
communities. |

The emergency proclamation provides the Secretary of Natural Resources and
the Secretary of CalEPA discretion to suspend state environmental permitting
requirements on a case-by-case basis in order to allow projects to get underway
immediately, including suspending requirements to prepare CEQA documents.
For each project, CAL FIRE will follow Best Management Practices to avoid
impacting any environmentally and culturally sensitive areas within these 35
project areas, including identifying and avoiding sensitive areas. ”

3) Local planning. New houses are being built fastest in the places where they
are most likely to burn: the wild fringe of urban areas, where neighborhoods
are surrounded by canyons, hills or other open land covered in flammable

‘vegetation. This is especially true in Southern California. Between 1990 and
2010, new houses went up twice as fast on the edge of developed lands than in
the region as a whole. Riverside County leads the area with over 190,000 more
houses built in high-risk areas during that time period, an increase of about
75%. The planning of communities in a way that reduces fire risk can be
achieved through ensuring evacuation routes exist, identifying locations where
fire breaks can be put in, and ensuring an adequate water supply exists are
important steps to protecting communities from fire risks. The fire hardening
of homes with the latest fire resistant material can also mitigate the risk of
development in the SRA and VHFHS zones.

Cities and counties are required to adopt a comprehensive general plan with
various elements including a safety element for protection of the community
from unreasonable risks associated with various hazards, including wildfires.
Land use planning incorporates safety element requirements for state SRA and
VHFHS zones; requires local general plan safety elements, upon the next
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revision of the housing element on or after January 1, 2014, to be reviewed and
updated as necessary to address the risk of fire in the SRA and VHFHS zones;
requires each safety element update to take into account the most recent version
of OPR’s "Fire Hazard Planning" document; and requires OPR to include a
reference to materials related to fire hazards or fire safety:.

4) Existing development. Many developments in the SRA and VHFHS zones
were constructed prior to building standards and the fire prevention regulations
developed by the Board, including limits on dead end roads. These older
nonconforming developments are not required to take proactive steps to reduce
their fire risk, and could be in jeopardy because their homes are not fire
resistant and do not have secondary access roads. Lack of a secondary road is
a serious problem that could leave people trapped and unable to escape a
wildfire.

Comments

1) Purpose of Bill. According to the author, “California has seen record numbers
of wildfires in the past few years, which have caused mass amounts of
devastation to the residents of this state. In 2017 and 2018 alone, there were
over 13,000 wildfires which burned almost 1.4 million acres of the State.
Additionally, according to census data, California leads the nation by large
numbers when it comes to residents who are wildfire prone with 2,044,800
households at high or extreme risk from wildfires. Texas is a distant second
with 715, 300 households.

The Board of Forestry has been tasked with identifying those communities at
high risk of experiencing a wildfire who also lack sufficient egress (exit) routes
from their communities, and then making recommendations for how to
improve egress in these communities. Given the unpredictability of wildfires,
these projects identified by the Board of Forestry are of the utmost importance
and must be implemented as soon as possible to prevent more destruction and
save lives. People living in these communities need protection now and
deserve every effort from the state to expedite these vital projects. This bill
addresses this problem by exempting from the burdensome CEQA process
these urgent very narrow set of projects recommended by the Board of Forestry
to improve fire safety in these fire-prone subdivisions identified as lacking
sufficient egress (exit) routes.”

2) Projects eligible for AB 394 exemption. This bill would aim to fast track certain
projects and activities that would improve a community’s fire safety that are
specifically recommended by the Board for that particular community. These
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3)

expedited projects and activities may include creating secondary access to the
community, improvements to the existing access road, or additional fire safety
measures.

What Is Lost With An Exemption From CEQA?

It is not unusual for some interests to assert that a particular exemption will
expedite construction of a particular type of project and reduce costs. This,
however, frequently overlooks the benefits of adequate environmental review
where lead and responsible agencies are legally accountable for their actions:
to inform decisionmakers and the public about project impacts, identify ways
to avoid or significantly reduce environmental damage, prevent environmental
damage by requiring feasible alternatives or mitigation measures, disclose to
the public reasons why an agency approved a project if significant
environmental effects are involved, involve public agencies in the process, and
increase public participation in the environmental review and the planning
processes.

Because adverse project impacts do not disappear when they are not identified
and mitigated, does an exemption result in a direct transfer of responsibility for
mitigating impacts from the applicant to the public (i.e., taxpayers) if impacts
are ultimately addressed after completion of the project?

Despite criticisms that CEQA often results in litigation, CEQA-related
litigation is relatively rare. Those citing CEQA and CEQA litigation as a
problem do not indicate the result of that litigation. Were significant impacts
that were not evaluated in the initial document ultimately addressed? What
would have been the result if those impacts had not been mitigated (e.g.,
flooding, exposure of people to hazards, inadequate public services,
congestion).

A lot of changes can happen in a community and environment over time. The
short-term, long-term, and/or permanent consequences of a project should be
known by the decisionmakers, the project proponent, and the public before a
project is approved, and mitigated or avoided if possible before it is too late —
CEQA specifically provides for that informed and responsible decisionmaking.
Does the short-term benefit of expediency justify potentially long-term,
permanent consequences/damages to the community?

SB 394 does not exempt a specific, identified project, instead exempting any
project that is recommended by the Board. Without knowing the specific
project, it is difficult to evaluate the potential environmental impacts that will
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4)

5)

be unmitigated as a result of the exemption. For example, without an
environmental review, how do the local governments know things such as
congestion, tribal cultural resources, landslides, soil erosion, water-quality
impacts from run-off, etc., have been adequately addressed?

Applicable alternatives. It should be noted that CEQA already provides
alternatives to comprehensive environmental review for minor projects,
including road maintenance, which could be applicable to AB 394 projects.

a) Statutory exemption for work to repair, maintain, or make minor
alterations to existing roadways if certain conditions are met (PRC
§21080.37).

b) Categorical exemption for work on existing facilities where there is
negligible expansion of an existing use, specifically including "(e)xisting
highways and streets, sidewalks, gutters, bicycle and pedestrian trails, and
similar facilities," (CEQA Guidelines, Section 15301(c)).

¢) Negative Declaration or Mitigated Negative Declaration May Apply..
If an exemption does not apply, then it should be noted that not all projects
subject to CEQA are required to do an EIR. In fact, based on the number
of documents submitted to the State Clearinghouse, data shows that most
projects do not trigger an EIR.

A lead agency could prepare an ND if the initial study shows that there
would not be a significant effect on the environment. If the initial study
shows potentially significant impacts but the applicant revises the project
plan, which would avoid or mitigate those impacts, the lead agency could
prepare a MND. These types of environmental reviews tend to be less
expensive and time-consuming than an EIR.

d) Development projects consistent with a general plan. A road project that
has been considered in a local planning EIR would be subject to
abbreviated review, or possibly exemption, depending on the project’s
potential to have a significant effect on the environment (PRC §21083.3).

Identifying and avoiding sensitive areas. While implementing Governor
Newsom’s order to expedite the specified forest management projects, CAL
FIRE will take certain steps to identify and avoid sensitive natural and
archaeological resources. Similar to AB 394, CAL FIRE will avoid disturbing,
threatening, or damaging known sites of rare, threatened, or endangered plants
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or animals. However, CAL FIRE will also take the following additional
environmentally protective steps:

o Avoid damaging known archaeological or historical sites based on
information available from the Information Centers of the California
Historical Resources Information System within the Department of
Parks and Recreation. Cal FIRE will utilize this system during project
scoping to evaluate the presence of cultural resources and ensure cultural
resource protection by avoiding those sites. Where unmapped resources
may be, trained field crews (including but not limited to Registered
Professional Foresters) will be onsite to identify possrble resource issues
ahead of project work as it progresses.

e Have a registered Professional Forester or designee on site during
project implementation to assist with resource identification and
protection as the projects progress. |

e Employ standard Forest Practice Rule best management practices for
projects to ensure resource protection and require environmental
resource professionals early in project design, including Registered
Professional Foresters, environmental scientists, archeologists,
hydrologists, soil scientists, fire scientists, and other experts in natural
resource protection.

AB 394 would bypass the environmental review for egress route projects and
activities, which could potentially cause permanent damage to natural and
archaeological resources. Without environmental review, will the Board know
of unique circumstances of the area and potential impacts on the environment?
While the bill does provide for a noticed public meeting before making a
determination that the project is exempt from CEQA, shouldn’t the project or
activity, at the very least, be held to the same standards and procedures that
CAL FIRE is currently employing for the implementation of Governor
Newsom'’s expedited forest management projects?

The committee may wish to amend the bill to require the projects and activities
to be subject to the same environmental considerations given to the expedited
forest management projects.

Related/Prior Legislation

SB 632 (Galgiani) requires the Board of Forestry and Fire Protection to complete
the CEQA review of, and certify, a specified program environmental impact report
for a vegetation treatment program by June 30, 2020 SB 632 is in the Assembly
pending referral.
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AB 2911 (Friedman, Chapter 641, Statutes of 2018) made various changes to fire
safety planning efforts, defensible space requirements, and electrical transmission
or distribution lines’ vegetation clearance requirements with the intent to improve
the fire safety of California communities.

DOUBLE REFERRAL

If this measure if approved by the Senate Environmental Quality Committee, the
do pass motion must include the action to re-refer the bill to the Senate Natural
Resources and Water Committee.

SOURCE: Author
SUPPORT:

California Chamber of Commerce

California Fire Chiefs Association (CFCA)
Civil Justice Association of California

Fire Districts Association of California (FDAC)
County of San Bernardino

Rural County Representatives of California
Southwest California Legislative Council

OPPOSITION:

None received

—END --
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SUBJECT: Public health: fish and shellfish: health advisories

- DIGEST: This bill requires local health officers to conspicuously post fish and
shellfish consumption advisories, issued by the Office of Environmental Health -
Hazard Assessment (OEHHA), at public access points to waterbodies where

~ contaminated fish and shellfish may be caught and where recreational or
subsistence fishing is known to occur. Requires OEHHA to make digital posters
of the advisories available in English, Spanish, and other languages that people
who commonly fish in the area will understand, and to post the digital posters on
OEHHA'’s website for local health officers’ use.

ANALYSIS:
Existing law:

1) Requires the SWRCB, in consultation with OEHHA, to develop a
comprehensive coastal monitoring and assessment program for sport fish and
shellfish, to be known as the Coastal Fish Contamination Program (Program),
to identify and monitor chemical contamination in coastal fish and shellfish
and assess the health risks of consumption of sport fish and shellfish caught by
consumers. (Water Code (WC) § 13177.5 (a))

2) Requires the SWRCB to consult with DFW, OEHHA, and the Regional Water
Boards with jurisdiction over territory along the coast, to determine chemicals,
sampling locations, and the species to be collected under the Program. (WC §
13177.5 (b))

3) Requires the SWRCB to contract with OEHHA to prepare comprehensive
health risk assessments, based on the data collected by the Program and
information on fish consumption and food preparation, for sport fish and
shellfish monitored in the Program. (WC § 13177.5 (d))

4) Requires OEHHA, within 18 months of the completion of a comprehensive
study for each area by the SWRCB, to submit to the SWRCB a draft health risk
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5)

6)

7)

8)

9)

assessment report for that area. Requires OEHHA to update health risk
assessments following the reassessment of areas by the SWRCB. (WC §
13177.5 (d)) '

Requires OEHHA to issue health advisories when it determines that consuming
certain fish or shellfish presents a significant health risk. Requires the
advisories to contain information for the public, and particularly the population
at risk, concerning health risks from the consumption of the fish or shellfish.

(WC § 13177.5 (¢))

Requires OEHHA to notify the appropriate county health officers, CDPH, and
DFW before the issuance of a health advisory. Requires the notification to
provide sufficient information for the purpose of posting signage. (WC §
13177.5 (e))

Requires OEHHA to urge county health officers to conspicuously post health
warnings in areas where contaminated fish or shellfish may be caught
including piers, commercial passenger fishing vessels, and shore areas where
fishing occurs.. (WC 13177.5 (e))

Requires DFW to publish OEHHA’s health warnings in its Sport Fishing -
Regulations Booklet. (WC § 13177.5 (e)) -

Authorizes OEHHA to enjoin and abate nuisances related to matters within its
jurisdiction which are dangerous to health; to compel the performance of any

~ act specifically enjoined upon any person, officer, or board, by any law of this

state relating to matters within its jurisdiction; and, on matters within its
jurisdiction, to protect and preserve the public health. (HSC) § 59009)

10) Authorizes OEHHA to advise all local health authorities, and, when in its

judgment the public health is menaced by matters within its jurisdiction,
requires OEHHA to control and regulate their actions. (Health and Safety
Code (HSC) § 59011)

This bill:

1) Defines "local health officer" as the legally appointed health officer or director

of environmental health of the city, county, or city and county, having
jurisdiction over the area in which a publicly accessible body of water is
located, which may include a coastal area.
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2) Defines "site-specific fish or shellfish health advisory" as a consumption
advisory regarding fish or shellfish in a specified body of water or area of that
body of water, which may include a specified area of coastal waters.

3) Requires, upon issuance by OEHHA of a site-specific fish or shellfish health
advisory, a local health officer to conspicuously post health warnings at public
access points to locations where contaminated fish or shellfish may be caught,
including piers, jetties, lakes, reservoirs, and other areas where recreational or
subsistence fishing is known to occur.

4) Requires the local health officer to coordinate with OEHHA, the State
Department of Public Health (CDPH), the Department of Fish and Wildlife
(DFW), and the appropriate Regional Water Quality Control Board (Regional
Water Board) to identify appropriate posting locations and signage.

5) Requires the local health officer to be responsible for maintaining the signage
until OEHHA rescinds or revises the relevant site-specific fish or shellfish
health advisory.

6) Requires local health officers, for site-specific fish or shellfish health
advisories that are issued by OEHHA before January 1, 2020, to post health
warnings on or before March 30, 2020.

7) Requires local health ofﬁcers, for site-specific fish or shellfish health
advisories issued by OEHHA after January 1, 2020, to post health warnings
within 30 days of notification by OEHHA that a health advisory has been
issued.

8) Requires, at a minimum, the health warnings to contain information on the
contaminants of concern and consumption guidelines issued by OEHHA.

9) Requires OEHHA to make available on its internet website digital posters of
health warnings for each site-specific fish or shellfish health advisory that local
health officers may use in meeting their responsibilities under this bill.

10) Requires OEHHA to make the digital posters available in English, Spanish,
and other languages that persons who commonly fish in the area will
understand, as determined by OEHHA in consultation with the local health
officer. :
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11) Adds the State Water Resources Control Board (SWRCB) and appropriate

Regional Water Boards to the list of entities that OEHHA must notify prior to
the issuance of a fish or shellfish health advisory.

12) Deletes statute that requires OEHHA to, "urge county health officers to

conspicuously post health warnings in areas where contaminated fish or
shellfish may be caught including piers, commercial passenger fishing vessels,
and shore areas where fishing occurs."

13) Provides that a duty imposed on a local agency pursuant to this bill is

mandatory only during a fiscal year in which the Legislature has appropriated
sufficient funds, as determined by the Executive Director of the SWRCB, in
the annual Budget Act or otherwise, to cover a local agency’s costs associated
with the performance of the duties imposed by this bill.

Backgrbund

2)

‘1) Benefits and risks of eating fish. Fish are an important part of a healthy, well-

balanced diet. They provide a good source of protein and vitamins, and are a
primary dietary source of heart-healthy omega-3 fatty acids. Omega-3 fatty
acids can lower risk of heart disease and may also provide health benefits to
developing babies. While eating fish has nutritional benefits, it also has
potential risks. Fish can take in harmful chemicals from the water and the food
they eat. Chemicals like mercury and PCBs can bioaccumulate in shellfish and
fish, and therefore in the people who eat those animals. According to OEHHA,
high levels of mercury and PCBs can harm the brain and nervous system.
Mercury can be especially harmful to fetuses, infants, and children because
their bodies are still developing. PCBs can cause cancer and other harmful
health effects.

Current fish advisory program. The SWRCB and Regional Water Boards are
responsible for conducting water quality monitoring in the ocean, bays,
estuaries, rivers, lakes, and reservoirs throughout California. Through the
Surface Water Ambient Monitoring Program (SWAMP), the SWRCB provides
resource managers, decision makers, and the public with information to
evaluate the condition of all waters throughout California. This program
includes the sampling and collection of fish and shellfish tissue for analysis of
constituents of concern that could impact human health through consumption.

OEHHA evaluates the collected tissue and other data and develops both site-
specific and statewide fish and shellfish consumption health advisories. Site-
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3)

4)

specific advisories contain recommended safe eating guidelines based on actual
chemical concentrations in the fish and shellfish species found in that specific
waterbody. Statewide advisories contain general safe-eating guidelines for fish
found throughout the state. Both the site-specific and state-wide advisories
contain specific consumption guidelines, one for each of the following

populations: women 18 - 49 years and children 1 - 17 years; and, women 50

years and older and men 18 years and older. The advisories contain guidelines
for consumption of the specific species of fish or shellfish found in that water

body.

Fish cbnsumption advisories. To date,' OEHHA has issued fish and shellfish

consumption advisories for about 100 waterbodies throughout the state, as well

as statewide advisories. The majority of fish consumption advisories in
California are issued because of mercury, followed by PCBs, and in a few
cases, selenium, polybrominated diphenyl ethers (PBDEs), or some legacy
pesticides (pesticides that are no longer used but remain in the environment),
such as DDT.

In 2008, OEHHA published fish contaminant goals (FCGs) and advisory tissue
levels (ATLs) for seven common fish contaminants (chlordane, DDTs,
dieldrin, methylmercury, PCBs, selenium, and toxaphene). In 2011, OEHHA
developed an FCG and ATLs for PBDEs. FCGs and ATLs inform the
development of fish and shellfish consumption advisories.

Are fish advisories currently being posted? Despite the resources expended by
the state to collect data and develop the advisories, there is no requirement for
posting them. Under current law, OEHHA "urges" local health officers to post

~ the fish consumption advisories it develops, but local health officers decide

whether or not to post. An informal survey of local environmental health
officers around the state found widely varying posting practices, with some
officers posting and actively maintaining durable advisories at the water bodies
within their jurisdiction, others posting at some water bodies or with some
level of maintenance, and still others not posting at all. The reasons for not
posting varied, but included lack of clarity or guidance on the postings and lack
of funding. The lack of posting of fish consumption advisories, which provide
the public with the most effective "on-the-water" information about the
potential human health impacts of eating local fish and shellfish, leaves
members of the fishing community vulnerable to contaminants they could
avoid. ' :







